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Defendants
Proceeding under the Class Proceedings Act, 1992
FRESH AS AMENDED STATEMENT OF CLAIM
(Notice of Action issued April 15, 2016)
CLAIM
L, The plaintiffs claim on behalf of themselves and other members of the proposed Class (as

defined in paragraph 16 below):

(a) A declaration that the Fixing Bank Defendants, as defined below, conspired, agreed

and/or arranged with each other to fix, maintain, increase, decrease, control, or



(b)

(c)

(d)

(e)

()

D

unreasonably enhance the price of silver during the Class Period (as defined in

paragraph 16 below);

A declaration that some or all of the defendants conspired, agreed and/or arranged
with each other to fix, maintain, increase, decrease, control, or unreasonably
enhance the quoted bid-ask spreads used by participants in the silver market during

the Class Period;

A declaration that some of all of the defendants manipulated the price of silver

during the Class Period;

Damages or compensation in an amount not exceeding $1,000,000,000 for:

(1) Loss and damage suffered as a result of conduct contrary to Part VI of the

Competition Act, RSC 1985, ¢ C-34 (“Competition Act”);

(ii) Civil conspiracy;

(iii)  Unjust enrichment;

(iv)  Unlawful means tort; and

(v) Breach of contract;

Punitive, exemplary and aggravated damages in the amount of $250,000,000;

Disgorgement of the revenues generated by the defendants;
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(2) An equitable rate of interest on all sums found due and owing to the plaintiffs and
other class members or, in the alternative, pre- and post-judgment interest pursuant

to the Courts of Justice Act, R.S.0. 1990, c. C.43 (“Courts of Justice Act”);

(h)  Investigative costs pursuant to section 36 of the Competition Act and costs of this
proceeding on a full-indemnity basis pursuant to section 36 of the Competition Act

and the Courts of Justice Act; and

(1) Such further and other relief as this Honourable Court deems just.

THE NATURE OF THE ACTION

2. This action arises from conspiracies among, and manipulative conduct engaged in by, the
defendants to fix, raise, decrease, maintain, stabilize, control, or enhance unreasonably the price of
silver and silver-related investment instruments, which include, without limitation: silver bullion
and silver bullion coins, silver futures, shares of silver-focused ETFs, units of silver-focused
mutual funds, silver certificates, silver leases, over-the-counter silver spot or forward transactions,
and options on any of the foregoing (“Silver Market Instruments™) and to fix, raise, decrease,
maintain, stabilize, control, or enhance unreasonably supra-competitive bid-ask spreads used by

market participants in the silver market.
The Fixing

3. Until August 14, 2014, The Bank of Nova Scotia, Deutsche Bank, and HSBC (the “Fixing
Bank Defendants™) met privately on a secure conference call at 12:00 P.M. London time for what
is known as the London Silver Fixing (hereafter the “London Silver Fixing” or “Fixing”). The

Fixing produced a benchmark rate for silver, a price often agreed to be used in advance by buyers
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and sellers of silver (the “Fix price”). The Fix price affected the spot market for silver which, in

turn, affected the broader market of Silver Market Instruments.

4. The Fixing was supposed to start and end with open competition. The process was
supposed to begin with the current, supposedly competitive, “spot” price for silver. From that
starting point, a competitive auction was to take place, the equilibrium of which would be
published as the Fix price. The Fix price is the benchmark price for silver adopted at the Fixing.
The Fix price is used directly in contracts for the purchase and sale of silver that adopt the Fix price

as the price term for any given day.

S Beginning at least as early as 2004 and continuing through to December 31, 2016, the
defendants conspired with each other to fix, raise, decrease, maintain, stabilize, control, or enhance
unreasonably prices in the silver market. This was accomplished through daily conspiratorial
communications under the guise of the arcane Fixing process, which provided a veneer of false

legitimacy for collusion (the “Fixing Communications™).
Manipulation of Bid-Ask Spreads and Silver Market Instruments

6. In addition to manipulating the Fixing, some or all of the defendants conspired with each
other to fix, raise, decrease, maintain, stabilize, control, or enhance unreasonably bid-ask spreads
of Silver Market Instruments in the silver market throughout the trading day. This was also done to

enhance the profits of some or all of the defendants at the expense of the Class Members, as

defined below.

i Market makers of Silver Market Instruments generate revenue by buying a particular

instrument at a lower price than the price at which they sell it. The difference between the price at
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which a market maker is willing to buy and subsequently sell a Silver Market Instrument is known
as the “bid-ask spread.” In order to fix, widen, control, maintain or enhance unreasonably bid-ask
spreads, some or all of the defendants would share “order flow information™ about large current or
incoming trades and the contents of their order books, including trigger prices of client stop-loss
orders with the other conspirators. Combined with the Fixing Bank Defendants’ advance
knowledge of the Fix price, by understanding order flow, it was possible for the defendants to

manipulate and fix their bid-ask spreads in the silver market to generate supra-competitive profits.

8. In furtherance of the conspiracy, agreement or arrangement, during the Class Period, senior
executives, traders, and employees of the defendants, acting in their capacities as agents for the
defendants: (i) fixed, maintained, increased, decreased, controlled, and unreasonably enhanced the
price of physical silver and Silver Market Instruments as well as bid-ask spreads used by
participants in the silver market; and (ii) communicated secretly using chat rooms, emails, text
messages, telephone, and other means to share confidential customer information and to
coordinate trading strategies to control or manipulate the price of silver and maintain

supra-competitive bid-ask spreads.

9. Numerous criminal and regulatory investigations are underway concerning the collusion

amongst the defendants, including in the United States, Switzerland, and Germany.

10.  On August 15, 2014, an independent administrator was put in place to operate and
supervise the auctions that result in the determination of the Fix price for silver. As yet, no curative
market mechanism has been introduced to address the conduct engaged in by some or all of the
defendants to fix, widen, control, maintain or enhance unreasonably bid-ask spreads in the silver

market.



Spoofing

11.  In addition, some or all of the defendants engaged in “spoofing”, which involved placing
bids and offers for silver and Silver Market Instruments with the intention of cancelling those

orders before execution.

12. By placing these false bids or offers, a false impression of buying or selling interest was
created and the price of silver and Silver Market Instruments was distorted, allowing the spoofing
defendants to execute genuine bids or offers of silver and Silver Market Instruments at favourable

prices that did not reflect prices set by legitimate forces of supply and demand.

13.  The defendants’ longstanding conspiracy and pattern of manipulative conduct reflected a
culture of increasing profits at the expense of the Class and the very integrity of the silver market.
The defendants’ conspiracy to fix prices and manipulative conduct in the silver market impacted
the pricing of Silver Market Instruments, resulting in loss and damage for the Class. The illegal
acts alleged herein and particularized primarily in paragraphs 87-134 below, are collectively

referred to as the “Manipulative Conduct™.
THE PLAINTIFFS AND THE CLASS

14.  The plaintiff, Julius Di Filippo (“Di Filippo™), is an individual residing in Toronto,
Ontario. During the Class Period, as defined below, Di Filippo transacted in several Silver Market
Instruments whose price was based on prices that were negatively impacted by the manipulation of
the Fix price, bid-ask spreads, and other manipulative conduct by the defendants. These Silver
Market Instruments included, but are not limited to: silver bullion, silver bullion coins, the Sprott

Silver Bullion Fund and the Sprott Physical Silver Trust.
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15.  The plaintiff, David Caron (“Caron”), is an individual residing in Kelowna, British
Colombia. During the Class Period, as defined below, Caron transacted in several Silver Market
Instruments whose price was based on prices that were negatively impacted by the manipulation of
the Fix price, bid-ask spreads, and other manipulative conduct by the defendants. These Silver
Market Instruments included, but are not limited to: silver bullion, silver bullion coins, and the

Horizons Beta Pro Comex Silver Bull Plus ETF.

16.  The plaintiffs seek to represent the following proposed class (the “Class™ or the “Class

members”):

All persons or entities in Canada who, between January 1, 2004 and December
31, 2016 (the “Class Period”) transacted in a Silver Market Instrument'either
directly or indirectly through an intermediary, and/or purchased or otherwise
participated in an investment or equity fund, mutual fund, hedge fund, pension
fund or any other investment vehicle that transacted in a Silver Market
Instrument. Excluded from the class are the defendants, their parent companies,
subsidiaries, and affiliates.

I “Silver Market Instrument” includes but is not limited to:
silver bullion or silver bullion coins, silver futures contracts
traded on an exchange operated in Canada, shares in silver
ETFs, silver call options traded on an exchange operated in
Canada, silver put options traded on an exchange operated in
Canada, over-the-counter silver spot or forward transactions or
silver call options, over-the-counter silver put options, leases

for silver.
THE DEFENDANTS
17.  The defendants are jointly and severally liable for the actions of, and damages allocable to,

their co-conspirators, including unnamed co-conspirators.

18.  Where a particular entity within a corporate family of the defendants engaged in

anti-competitive conduct, it did so on behalf of all entities within that corporate family. The
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individual participants in the conspiratorial meetings and discussions entered into an agreement on
behalf of, and reported these meetings and discussions to, their respective corporate families. The
individual participants engaging in manipulative conduct did so on behalf of their respective

corporate families.

19.  Various persons, partnerships, sole proprietors, firms, corporations, and individuals not
named as defendants in this action, the identities of which are presently unknown, have
participated as co-conspirators with the defendants in the unlawful behaviour alleged herein, and
have performed acts and made statements in furtherance of the conspiracy or in furtherance of the

anti-competitive conduct.

20. The terms “defendant” or “defendants™ as used herein includes, in addition to those named
specifically below, all of the named defendants’ predecessors, including those merged with or
acquired by the named defendants and each named defendant’s wholly owned or controlled

subsidiaries or affiliates that played a material role in the unlawful acts alleged herein.

The Bank of Nova Scotia Defendants

21.  The defendant, The Bank of Nova Scotia, is a corporation organized and existing under
the laws of Canada with its principal place of business in Toronto, Canada. The Bank of Nova

Scotia is regulated under the Bank Act, S.C. 1991, c. 46 (the “Bank Act”) as a Schedule I bank.

22.  The defendant, Scotia Capital (USA) Inc., is a wholly-owned subsidiary of the Bank of
Nova Scotia with its principal place of business in New York, New York. Itis a registered broker

dealer and executes client trades in a variety of Silver Market Instruments.
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23.  The businesses of each of the defendants The Bank of Nova Scotia and Scotia Capital
(USA) Inc. are inextricably interwoven with that of the other and each is the agent of the other for
the purposes of the Manipulative Conduct. The defendants, The Bank of Nova Scotia and Scotia

Capital (USA) Inc., are collectively referred to as “BNS.”

24.  BNS operates a trading platform called Scotia iTRADE (“iTRADE”) for trading, among
other things, commodities. BNS clients can trade silver derivatives and purchase silver certificates
and silver bars on the iTRADE system. BNS also conducts proprietary trading in the silver market.
During the Class Period, BNS was a member and owner of the London Silver Market Fixing Ltd.,
a market-making and clearing member of the London Bullion Market Association (“LBMA”), and

entered directly into silver spot, forward, option and Silver ETF share transactions with members

of the Class.
Deutsche Bank Defendants

25.  The defendant, Deutsche Bank AG, is a corporation organized and existing under the laws
of Germany with its principal place of business in Frankfurt, Germany and branches and offices in
Toronto, Ontario. Deutsche Bank AG is regulated in Canada under the Bank Act as a Schedule 111

bank.

26. The defendant, Deutsche Bank Securities Limited, is a wholly owned subsidiary of

Deutsche Bank AG with its principal place of business in Toronto, Ontario.

217. The defendant, Deutsche Bank Securities Inc., is a wholly owned subsidiary of Deutsche

Bank AG with its principal place of business in New York, New York.
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28.  The businesses of each of the defendants Deutsche Bank AG, Deutsche Bank Securities
Limited and Deutsche Bank Securities Inc. are inextricably interwoven with that of the other and
each is the agent of the other for the purposes of the Manipulative Conduct. The defendants,
Deutsche Bank AG, Deutsche Bank Securities Limited and Deutsche Bank Securities Inc., are

collectively referred to as “Deutsche Bank.”

29.  Deutsche Bank executes client trades in the physical silver market, on exchanges, in silver
derivatives, and in shares of Silver ETFs. Deutsche Bank also conducts proprietary trading in the
silver market, and provides an electronic platform named “Autobahn” for trading silver products.
During the Class Period, Deutsche Bank was a member and owner of the London Silver Market
Fixing Ltd., a market-making and clearing member of the LBMA, and entered directly into silver

spot, forward, option and Silver ETF share transactions with members of the Class.

HSBC Defendants

30.  The defendant, HSBC Holdings ple, is a company organized and existing under the laws

of the United Kingdom with its principal place of business in London, England and subsidiaries in

Canada.

31.  The defendant, HSBC Bank plc, is a wholly owned subsidiary of HSBC Holdings plc with

its principal place of business in London, England.

32 The defendant, HSBC Bank Canada, is regulated in Canada under the Bank Act as a

Schedule 11 bank and has its head office in Vancouver, British Columbia.

33, The defendant, HSBC Securities (Canada) Inc., is a wholly owned subsidiary of HSBC

Bank Canada headquartered in Toronto, Ontario.
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34.  The defendant, HSBC USA Inc., is a wholly owned subsidiary of HSBC Bank plc with its

principal place of business in New York, New York.

35.  The defendant, HSBC Securities (USA) Inc., is a wholly owned subsidiary of HSBC

Bank plc with its principal place of business in New York, New York.

36.  The businesses of each of the defendants HSBC Holdings ple, HSBC Bank plc, , HSBC
Bank Canada, HSBC Securities (Canada) Inc., HSBC USA Inc. and HSBC Securities (USA) Inc.
are inextricably interwoven with that of the other and each is the agent of the other for the purposes
of the Manipulative Conduct. The defendants, HSBC Holdings plc, HSBC Bank plc, HSBC Bank
Canada, HSBC Securities (Canada) Inc., HSBC USA Inc. and HSBC Securities (USA) Inc., are

collectively referred to as “HSBC.”

31 HSBC executes client trades in the physical silver market, on exchanges, in silver
derivatives, and in shares of Silver ETFs. During the Class Period, HSBC was a member and
owner of the London Silver Market Fixing Ltd., a market-making and clearing member of the
LBMA, and entered directly into silver spot, forward, option and Silver ETF share transactions

with members of the Class.

UBS Defendants

38.  The defendant, UBS AG, is a Swiss company based in Basel and Zurich, Switzerland. UBS

AG is regulated in Canada under the Bank Act as a Schedule 111 bank.

39 The defendant UBS Securities LLC, a wholly owned subsidiary of UBS AG, is a

Delaware company with its principal place of business in Stamford, Connecticut.
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40. The defendant, UBS Bank (Canada), is regulated in Canada under the Bank Act as a

Schedule 11 bank and has its head office in Toronto, Ontario.

41. The businesses of each of the defendants UBS AG, UBS Securities LLC and UBS Bank
(Canada) are inextricably interwoven with that of the other and each is the agent of the other for the
purposes of the Manipulative Conduct. The defendants, UBS AG, UBS Securities LLC and UBS

Bank (Canada), are collectively referred to as “UBS.”

42. UBS executes client trades in the physical silver market, on exchanges, in silver
derivatives, and in shares of Silver ETFs. UBS operates electronic platforms for trading silver
products. UBS also conducts proprietary trading in the silver market and operates, sponsors,
manages, and trades shares of Silver ETFs. During the Class Period, UBS was a market-making
and clearing member of the LBMA, and entered directly into silver spot, forward, option, and

Silver ETF share transactions with members of the Class.

Barclays Defendants

43.  The defendant, Barclays PLC, is a British public limited company headquartered in

London, England.

44.  The defendant, Barclays Bank PLC, is a wholly owned subsidiary of Barclays PLC with
its principal place of business in New York, New York. In Canada, Barclays Bank PLC is

regulated under the Bank Act as a Schedule 111 bank.

45. The defendant, Barclays Capital PLC, is a wholly owned subsidiary of Barclays PLC with

its principal place of business in London, England.
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46.  The defendant, Barclays Capital Inc., is a wholly owned subsidiary of Barclays PLC with

its principal place of business in New York, New York.

47. The defendant, Barclays Capital Canada Inc., is a wholly owned subsidiary of Barclays

Bank PLC headquartered in Toronto, Ontario and incorporated under the laws of Canada.

48.  The businesses of each of the defendants Barclays PLC, Barclays Bank PLC, Barclays
Capital Inc. and Barclays Capital Canada Inc. are inextricably interwoven with that of the other
and each is the agent of the other for the purposes of the Manipulative Conduct. The defendants,
Barclays PLC, Barclays Bank PLC, Barclays Capital Inc. and Barclays Capital Canada Inc., are

collectively referred to as “Barclays.”

49. Barclays executes client trades in the physical silver market, on exchanges, in silver
derivatives, and in shares of Silver ETFs, and also operates a system called BARX for
commodities trading. Clients of Barclays can make orders at the London Silver Fixing price or
trade silver derivatives on the BARX system. Up until 2012, Barclays also conducted proprietary
trading in the silver market. During the Class Period, Barclays was a market-making and clearing
member of the LBMA, and entered directly into silver spot, forward, option and Silver ETF share

transactions with members of the Class.
JPMorgan Defendants

50.  The defendant, JPMorgan Chase & Co., is a Delaware corporation headquartered in New

York, New York.

51. The defendant, J.P. Morgan Bank Canada, is regulated in Canada under the Bank Act as

a Schedule II bank and has its head office in Toronto, Ontario.













































































































































